
nicipal clients. Loopstra 
Nixon provides a full range 
of legal services for both 
urban and rural municipali-
ties in a cost effective man-
ner that recognizes the bur-
den of cost constraints that 
municipalities face on a day 
to day basis. 

Loopstra Nixon has rocketed 
up the charts in Novae Res 
Urbis’ tenth annual ranking of 
the GTA’s most prominent 
planning and development 
law firms. Our municipal and 
planning law team jumped 
from tenth spot to number 
five as the municipal depart-

ment continues to grow and 
expand by representing nu-
merous municipalities across 
the GTA, Durham Region, and 
Simcoe County. We are hon-
oured by this recognition and 
proud of the effective results 
we have achieved in working 
in partnership with our mu-

Loopstra Nixon recognized by NRU as one of the 
GTA’s top Planning and Development Law Firms 
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IS THERE A PRIVATE LAW DUTY TO ENFORCE MUNICIPAL 
BY-LAWS?  FOLEY v. SHAMESS REVISITED 

BY CHARLES M. K. LOOPSTRA, Q.C. 

This was a trial decision by the Ontario Supe-
rior Court of Justice that held the Town of 
Parry Sound 40% liable for the damages sus-
tained by Foley, the owner of one of three 
connected row units in a 100 year old build-
ing as a result of an unsafe building order 
issued by the Town against Foley and 
Shamess, (Shamess being the owner of the 
other two units), that ultimately led to the 
demolition of all three units.  The Town’s 
negligence was found on the following basis: 

By October of 1996, the Town must 
have known that [Shamess] would 
not be providing the engineering 
assurances requested in the Town’s 
letter of September 9, 1996.  Its fail-
ure to enforce its [Property Stan-
dards] by-law in the ensuing 12 
months coupled with the ongoing 
deterioration of the entire building, 
leading to the decision ultimately 
made to demolish the entire build-
ing, contributed…to the damages  

sustained by the plaintiffs through the 
loss of their building. 

In his legal analysis, the trial judge deter-
mined that the Town owed a duty of care to 
Foley in its enforcement of the Property Stan-
dards By-law, and that it was reasonably fore-
seeable that the Town’s failure to enforce the 
by-law against Shamess would cause harm to 
Foley.  In coming to this conclusion the judg-
ment finds a breach of a private law duty of 
care for the Town’s failure to carry through 
with the enforcement process started earlier. 
Even though the enforcement process was 
discretionary, the Town’s failure to make a 
bona fide policy decision not to proceed with 
enforcement, effectively meant it could not 
rely on the policy decision defence. The trial 
judge stated: 

No evidence was called by the Town 
to explain why during the 11 month 
period from September of 1996 to 

(Continued on page 2) 



Is There a Private Law Duty Cont. 

October of 1997, it did not 
enforce its [Property Stan-
dards] by-law.  Evidence 
was not put forward to 
suggest that for various 
policy reasons, the Town 
determined that enforce-
ment should not proceed.  
A process that had been 
started by the Town in 
1994 was still underway, 
but not complete, some 
three years later in 1997. 

The Ontario Court of Appeal in a 
decision released on August 18, 
2008, dealing with an appeal by the 
Town as well as cross appeals by 
both Foley and Shamess, allowed 
the Town’s appeal and dismissed 
the cross appeals. 

In dealing with the Town’s appeal, 
the Court of Appeal held that the 
trial judge had erred by finding that 
the Town was negligent for failing 
to demolish the two Shamess units 
by October, 1997 thereby allowing 
the Foley unit to be spared from 
ultimate demolition due to ongoing 
deterioration of the building.  The 
trial judge had stated that “no pol-
icy reason was put forward by the 
Town to explain why it did not 
move to demolish [the two 
Shamess units], and to recover the 
cost of such work as against the 
owners. 

In allowing the Town’s appeal, 
Justice Laskin of the Court of Ap-
peal stated: 

 In my view, finding the Town 
negligent for failing to un-
dertake a partial demolition 
of the building was unrea-
sonable.  Although the Town 
owed a duty to the Foley’s to 
enforce its property stan-
dards by-law, it owed no duty 

(Continued from page 1) to them to undertake a par-
tial demolition.  For it is 
one thing to say a munici-
pality has a duty to enforce 
its by-laws.  The way it en-
forces them is quite another 
thing. As I read the case 
law, a municipality has a 
broad discretion in deter-
mining how it will enforce 
its by-laws, as long as it 
acts reasonably and in good 
faith.  That makes common 
sense. The manner of en-
forcement ought not to be 
left to the whims or dictates 
of property owners. See 
Frouse v. Hik, 1993 CanLII 
2815 (B.C.S.C.) and Nesbitt 
Aggregate Ltd. v. Smiths 
C o n s t r u c t i o n  C o . 
(Arnprior), [2000] O.J. No. 
1233 (Ont. S.C.J.)…In ef-
fect, the trial judge forced 
the Town to solve the very 
problem the owners of the 
building could not solve on 
their own. Both the 
Shamesses and the Foleys 
were well aware of the op-
tion of a partial demolition 
and well aware of its ex-
pense and risks.  They 
would not agree to under-
take it.  Why, I ask rhetori-
cally, should the Town be 
required to do it for them? 

The thrust of the decision in ab-
solving the Town of any liability 
is the finding that the Town had 
acted in a reasonable manner in 
the circumstances.  The decision 
also reinforces the principle that 
enforcement procedures are dis-
cretionary, and the method of en-
forcement chosen amounts to a 
policy decision that is not subject 
to liability.   What is not clear 
from the decision is if there is po-
tential liability from the exercise 
of the municipality’s discretion 

not to enforce at all in certain circum-
stances, assuming the legislation does 
not impose mandatory enforcement.  
Applying the rationale of the decision, 
that a municipality is not liable for its 
enforcement decisions if it acts reasona-
bly and in good faith would suggest no 
liability for lack of enforcement if it 
was a bona fide policy decision made in 
good faith. 

On the other hand, the court stated that 
“the Town owed a duty to the Foleys to 
enforce its property standards by-law”.  
This implies a mandatory obligation to 
act.   Failing to act, even in the context 
of a policy decision to not enforce, may 
constitute a breach of a private law 
duty.  This is a troublesome conclusion, 
given the fact that the underlying legis-
lation at the time did not include a man-
datory obligation to enforce. 

I suspect that the court did not address 
this issue with clarity because it was 
more concerned about absolving the 
Town on the basis of it acting in a rea-
sonable manner.  It is suggested that 
counsel acting for municipalities be 
aware that this decision not be strictly 
read to conclude that in all circum-
stances failure to enforce will result in a 
breach of a private law duty.   If how-
ever, a decision is made to enforce, and 
is then carried out in a negligent man-
ner, the enforcement may be subject to 
liability. 

Conclusion: 

Where the municipality has discretion 
to enforce or not enforce its by-laws, a 
decision not to do so is a policy deci-
sion and immune from civil action.   
This principle must be qualified in the 
following circumstances: 

• a decision not to enforce does not 
avoid a private law duty of care.  For 
example, the failure to prosecute a 
building code offence may be a discre-
tionary policy decision, but the failure 
to inspect and note the defect may be a 
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Municipal and Planning Law Group 

The Municipal and Planning Law Group of Loopstra Nixon LLP provides advice and services to both public and private 
sector clients on a broad range of municipal, land use planning and development matters including: 

• Municipal Liability and Risk Management  •    Development Applications  

• Expropriation      •    By-Law Drafting, Enforcement and Prosecution  

• OMB Hearings     •    Municipal Restructuring and Governance  

• Development and Cost-Sharing Agreements  •    Real Estate and Condominium Law  

• Privacy Issues      •    Government Relations    
               

Quinto Annibale    qannibale@loonix.com         416-748-4757            Chuck Loopstra   cloopstra@loonix.com         416-748-4755 
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Provincial Upload of Ontario Works Benefits and Court  

Security Costs 

On October 31, 2008, the Province, Association  
of Municipalities of Ontario and the City of To-
ronto completed the much anticipated Provincial-
Municipal Fiscal and Service Delivery Review by 
announcing the uploading of all social assistance 
benefits and court security costs. The Province 
will phase in an upload of Ontario Works bene-

fits costs between 2010 and 2018. The Province 
uploaded the municipal cost share of the Ontario 
Drug Benefits Program effective January 1, 2008. 
Starting in 2009, the province will begin to up-
load municipal costs for the Ontario Disability 
Support Program (ODSP). The ODSP upload 
will be completed by 2011. 

breach of a private law duty of 
care resulting in negligence; 

• Where there has been a 
failure to even consider en-
forcement, there has not been 

(Continued from page 2) a bona fide policy decision, and 
therefore may give rise to a 
claim for negligent enforce-
ment. 

• Acting in an unreasonable 
manner or in bad faith in the 
enforcement process, may give 

rise to a breach of private law 
duty of care if the failure affects 
innocent third parties. 

 

mailto:qannibale@loonix.com�
mailto:cloopstra@loonix.com�
mailto:kryan@loonix.com�
mailto:bduguid@loonix.com�
mailto:bduguid@loonix.com�
mailto:kryan@loonix.com�

	Inside this issue:

	Loopstra Nixon LLP

	Winter 2008

	Page 2

	   Page 3 



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJDFFile false

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /Description <<

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /DAN <>

    /DEU <>

    /ESP <>

    /FRA <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /PTB <>

    /SUO <>

    /SVE <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



