DUTY TO DEFEND UPDATE:
Breach of Contract Claim for Failure to Add as “Additional Insured” Dismissed
Due to Missed Limitation
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The Ontario Superior Court recently released Brookstreet, v. Economical, 2018 ONSC
80 (“Economical Decision”) which is of significant interest to municipalities and their
insurers in relation to the importance of exercising due diligence in ensuring a party
has met its contractual obligation to add an additional insured to its policy.
The underlying claim in the Economical Decision involved a slip and fall that occurred
at the Brookstreet Hotel (“Brookstreet”). Brookstreet entered into an agreement with
Thunderbolt Contracting Limited (“Thunderbolt”) for snow and ice removal. Pursuant
to the agreement, Thunderbolt was required to add Brookstreet as an additional
insured to its insurance policy. The agreement also required Thunderbolt to provide
proof that it had added Brookstreet as an additional insured, which Thunderbolt failed
to do. Brookstreet never requested confirmation from Thunderbolt, that in fact it was
an additional insured under Thunderbolt’s policy of insurance with Economical.
In its application against Thunderbolt, Brookstreet was seeking a declaration that it
was entitled to future defence costs, including the costs related to retaining
independent counsel, based on Thunderbolt’s breach of contract.
The key dates in the action were found to be as follows:
•

Thunderbolt was to provide proof that Brookstreet was included as an
additional insured by October 31, 2012 but did not do so.

•

Slip and fall occurred on December 29, 2012.
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•

On January 15, 2013 Brookstreet’s insurance provider contacted
Thunderbolt and suggested that it report the claim to its insurer.
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•

A Statement of Claim was served on November 20, 2014 naming
Brookstreet as a Defendant.

•

At Examinations for Discovery held on March 9, 2016, Brookstreet’s lawyer
asked whether Brookstreet was added as an Additional Insured pursuant to
its winter maintenance contact with Thunderbolt. No representation was
made either way by the lawyer for Thunderbolt.
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•

On November 22, 2016 Brookstreet made its first demand that Thunderbolt indemnify and defend it in relation
to the action.

•

On January 9/10, 2017, the lawyer for Thunderbolt advised Brookstreet that it had not added Brookstreet as
an additional insured to its policy.

•

On February 2, 2017 Brookstreet filed an Amended Statement of Defence and Crossclaim, raising for the first
time a claim of breach of contract against Thunderbolt.

Justice Di Luca found there was no question that Thunderbolt was in breach of its contract, however the preliminary
issue was whether the Limitations Act, barred Brookstreet from claiming damages that flowed from this breach.
Brookstreet argued a number of points in response to Thunderbolt’s limitation position, the one most vigorously pressed
being that the claim was not discoverable at any time prior to January 9, 2017, the date on which Thunderbolt’s counsel
advised that Brookstreet had not been added as an Additional Insured.
In denying the application, Justice Di Luca held as follows:
“I conclude that any reasonable party, standing in Brookstreet’s position, would have made an inquiry into its
status as an Additional Insured under Thunderbolt’s insurance policy on or about January 15 or 16, 2013, or
soon thereafter. Had such inquiry been made, Brookstreet would have learned of Thunderbolt’s failure to add it
as an Additional Insured at that time.”
Ultimately, the case serves as a reminder why parties should exercise due diligence in ensuring contractual obligations
are complied with at the beginning of the contract period. For municipalities and their insurers, the issue of whether a
Certificate of Insurance clearly indicates a municipality is included as an Additional Insured prior to the commencement
of work is tantamount with whether the municipal contractor, agent, etcetera, is insured themselves.
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